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___________________________________________________________ 
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___________________________________________________________ 
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QUESTIONS PRESENTED 

1.  Whether the NCAA Amateurism and eligibility bylaws are protected as a matter of 

law from attack under Section 1 of the Sherman Act. 

2.  Whether the variety of state law claims brought by the NFL players are preempted 

by the Labor Management Relations Act. 
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PROCEEDINGS BELOW 

   The decision and order of the Tulania District Court is set out in the record. R. at 12-26. 

The opinion of the Fourteenth Circuit is also set out in the record. R. 3-11.  

STATEMENT OF JURISDICTION 

 This case arises from Federal law as it implicates 15 U.S.C. § 1 and Section 301 of the 

Labor Relations Act. The U.S. Supreme Court has Subject Matter Jurisdiction over this matter. 
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STATEMENT OF THE CASE 

One of the essential goals of the NCAA is to preserve the integrity and nature of college 

sports. To further this goal, the NCAA promulgated rule 12.5.2.1. which requires that student 

athletes that compete in the NCAA cannot receive remuneration for the use of their name and 

likeness for advertising and or endorsing a product or service. R. 13.  The Petitioner Jon Snow 

(“Mr. Snow”) was a successful college athlete in the NCAA.R. 13. Winning award after award 

for his athletic achievements, Mr. Snow was a star for the Tulania Greenwave football team. R. 

13.   

Seeking to take advantage of that success, Apple solicited Mr. Snow to use his name and 

likeness in an Apple Product for a percentage of the sales. R. 13.  Soon after Mr. Snow began 

receiving compensation from the deal, other student athletes began sending complaints to the 

administration. R. 13. As a result of his deal with Apple, Mr. Snow lost his NCAA eligibility 

pursuant to longstanding NCAA bylaws. R. 13. After losing his eligibility, Mr. Snow declared 

for the NFL Draft.  

Once in the NFL, Mr. Snow continued to excel in his rookie season. R. 13. However, 

during his rookie year Snow sustained injury after injury. R. 13. Nonetheless determined to keep 
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playing, Snow used multiple painkillers. In his second year in the NFL Mr. Snow developed a 

drug addiction. R. 13.  

 

 

 

 

 

 

SUMMARY OF THE ARGUMENT 

  The Circuit Court correctly found that the NCAA eligibility bylaws are protected from 

Attack under the  Sherman Act. Here the NCAA Amateur Eligibility bylaws are essential to 

college sports. As the NCAA fights mounting pressures from commercial actors, the protection 

the game of college sports has to flow from what the NCAA defines to be an amateur. Otherwise 

without this adequate protection, the notion of “amateur sports” may disappear completely. To 

stop this the NCAA must regulate what it means to be an NCAA for without that regulation the 

tradition of true amateur collegiate sports may die.  

The Appellants negligence claims were properly dismissed by the Circuit court as a result 

of preemption under Section 301 of the Labor Management and Relations Act. The Circuit court 

correctly determined that it would require NFL CBA interpretation to determine the duty of care 

owed to the players. Section 301 requires preemption of any state law claims that require 

interpreting a collective bargaining agreement. It would be impossible to understand the duty of 

care owed to the players by the NFL or the duties imposed on the 32 teams by the NFL without 

first looking to the CBA itself.  
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In determining what manner the NFL was negligent as alleged by the appellants, it is 

important to look the steps taken by the league to impose these duties on the 32 teams under the 

NFL’s purview. As all of the appellants claims are tied into duties imposed onto the teams by the 

NFL, it would be impossible to determine the full scope of the duty without a CBA 

interpretation. As all of the appellants claims require this interpretation, they should be 

preempted under Section 301. 

 

 

 

ARGUMENT 

I. The NCAA Amateur Eligibility Bylaws cannot be attacked under the Sherman Act. 

“The role of the NCAA [is] to preserve a tradition that might otherwise die.” Nat'l 

Collegiate Athletic Ass'n v. Bd. of Regents, 468 U.S. 85, 120 (1984). To protect that tradition––

the nature and integrity of collegiate sports––attacks on NCAA Amateur eligibility laws must be 

protected against. See id. Striving to “promote fair competition, encourage the educational 

pursuits of student-athletes and prevent commercialism”, the NCAA creates rules related to 

pushing those goals forward. Banks v. Nat'l Collegiate Athletic Ass'n, 977 F.2d 1081, 1089 (7th 

Cir. 1992). The NCAA achieves these goals through eligibility bylaws that serve to draw a “clear 

line” between college and professional sports. Id. at 1090.  

Comparing these goals with the Sherman Act it can hardly be said that the Sherman Act 

is meant to attack the eligibility bylaws. See 15 U.S.C.S. § 1. Section 1 of the Sherman Act states 

that “[e]very contract… in restraint of trade or commerce … is … illegal.” 15 U.S.C.S. § 1. 

Congress intended the Sherman Act to apply to “commercial” conduct. See Apex Hosiery Co. v. 
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Leader, 310 U.S. 469, 495 (1940). Following from that intention, the Sherman Act does not 

apply to all activities. Hamilton Chapter of Alpha Delta Phi v. Hamilton Coll., 128 F.3d 59, 63 

(2d Cir. 1997). The Sherman Act was meant to apply to the world of business transactions 

specifically. Marjorie Webster Junior Coll., Inc. v. Middle States Ass'n of Colls. & Secondary 

Sch., 432 F.2d 650, 654 (D.C. Cir. 1970). Given that the focus of the Sherman Act is the 

“business world”, an incidental restraint of trade is not enough to “warrant application of the 

antitrust laws.” Id. 

 

 

 

A. Mr. Snow’s Sherman Act claim fails because he cannot allege an antitrust injury. 

Jon Snow’s Sherman Act claim fails because he cannot allege an antitrust injury. Despite 

arguments to the contrary, “[t]he Sherman Act exists for the protection of competition, not 

competitors[.]” Warrior Sports, Inc. v. NCAA, 623 F.3d 281, 286 (6th Cir. 2010)(emphasis in 

original). Correspondingly, for the Sherman Act to apply, there must an antitrust injury. See id. at 

286. Expanding on that requirement, an antitrust injury has been defined as “the type of injury 

that antitrust laws were meant to protect.” McCormack v. Nat'l Collegiate Athletic Asso., 845 

F.2d 1338, 1341 (5th Cir. 1988). To sufficiently allege an antitrust injury a plaintiff must state 

“not only an injury to himself, but an injury to the market as well[.]” Banks, 977 F.2d at 1088. 

Mr. Snow has attempted to allege harm to the market because of his loss of eligibility to 

play in the NCAA as a result of the NCAA Amateur Eligibility bylaws. R. 5. Mr. Snow’s 

argument fails as a matter of law. See NHL Players' Ass'n v. Plymouth Whalers Hockey Club, 

325 F.3d 712, 720 (6th Cir. 2003). The facts in NHL Players' Ass'n v. Plymouth Whalers Hockey 
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Club are analogous to the type of injury Snow claims allegedly harms a market here. R. 5; Cf. 

NHL Players' Ass'n v. Plymouth Whalers Hockey Club, 325 F.3d 712, 716 (6th Cir. 2003). The 

facts in that case involved a rule that prevented the Plaintiff from playing for an amateur hockey 

team. NHL Players' Ass'n v. Plymouth Whalers Hockey Club, 325 F.3d at 716. The Plaintiff 

attempted to allege that the rule was a violation of the Sherman Act. Id. The Court ruled that the 

challenged rule did not cause the type of antitrust injury needed to proceed under the Sherman 

Act analysis. Id. at 720. The Court reasoned that the antitrust laws were not meant to protect 

“athletic competition[.]” Id. Explaining that the crux of the analysis is that the market must 

involve economic competition, the Court struck down the Plaintiff’s argument. Id. Similarly, 

here the eligibility bylaw that Mr. Snow attempts to challenge here has no more economic effect 

than any other eligibility bylaws. Cf. Id. Even further the NCAA Amateur Eligibility cannot be 

said to harm any economic market as Mr. Snow was able to make the deal with Apple on his 

own terms and freely receive that compensation. R. 13. The true injury challenged here is that 

the NCAA amateur eligibility bylaws hamper Snow’s ability to participate in amateur “athletic 

competition” after receiving that compensation which is not meant to be protected under the 

Sherman Act. See id. 

         The issue of evaluating whether an antitrust injury could be shown in the context of the 

NCAA Amateur Eligibility bylaws was tackled in Banks v. Nat'l Collegiate Athletic Ass'n. 977 

F.2d at 1087. In Banks the Plaintiff attempted to challenge the no draft rule and no agent rules of 

the NCAA. Id. at 1084. Under the no draft and no agent rules, a player loses their NCAA 

Amateur Eligibility once they hire an agent or declare for the draft of professional sports league. 

Id. at 1083. The Court reasoned that the NCAA eligibility rules in Banks, similar to the eligibility 

rule challenged by Jon Snow in the instant case, had no more impact on the market than other 
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requirements such as “grades, semester hours carried, or requiring a high school diploma.” Id. at 

1089. Expanding on its reasoning, the Court further explained that the NCAA eligibility bylaws 

could not restrain trade because the NCAA does not operate as a “training ground for future NFL 

players” but instead gives college students pursuing an education the chance to compete with 

other amateur athletes. Id. at 1089-1090. The Court went on to explain that for there to be an 

antitrust injury the Plaintiff would have needed to show that the NCAA bylaws restrain 

competition in the employment market. Id. at 1090. Debunking that theory, the Court reasoned 

that it would be hard pressed to construe scholarships as purchasing the labor of student athletes 

because the scholarships are strictly based on the cost of tuition and room and board, not the 

supply and demand of college athletes. Id. at 1091.Here we can rely on much of the Court’s 

reasoning in Banks. Similar to the challenged bylaw in Banks, NCAA Bylaw 12.5.2.1 serves the 

purpose of acting as a general eligibility rule. Cf. Id. As the rule challenged is an eligibility rule, 

it cannot be said to have an effect on a relevant market for the Sherman Act to apply. Cf. Id. 

Therefore, Mr. Snow cannot successfully allege the required antitrust injury to attack the NCAA 

bylaws. See Warrior Sports, Inc., 623 F.3d at 286. 

B. Even if Mr. Snow could allege an antitrust injury, the NCAA Amateur Eligibility 
bylaws cannot be attacked under the Sherman Act. 

1. The NCAA Amateur Eligibility bylaws are not suited to be attacked under 
the Sherman Act because they are anti-commercial. 

The NCAA amateur eligibility bylaws cannot be attacked under the Sherman Act because 

they are not commercial. See Bassett v. NCAA, 528 F.3d 426, 433 (6th Cir. 2008). The Sherman 

Act’s legislative history demonstrates that it was not meant to reach non-commercial activity. 

See Hamilton Chapter of Alpha Delta Phi, 128 F.3d at 63. For the Sherman Act to apply, the 

challenged action must be commercial. Bassett, 528 F.3d at 433. Activity that is “distinctly 
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noncommercial” cannot be evaluated under the Sherman Act. Hamilton Chapter of Alpha Delta 

Phi, 128 F.3d at 65. For the analysis of whether the activity is commercial, the crux of the 

analysis must be questioning whether the activity itself must be commercial instead of analyzing 

whether the NCAA itself is commercial. Bassett, 528 F.3d at 433. When performing acts that are 

the “antithesis” of commercial activity, the acts are immune from antitrust regulation. See United 

States v. Brown Univ., 5 F.3d 658, 665 (3d Cir. 1993). 

In Bassett v NCAA, the Plaintiff similar to the Petitioner here attempted to challenge the 

NCAA Amateur eligibility bylaws. 528 F.3d at 429. In Bassett, the specific bylaws being 

attacked were those surrounding a ban on the improper inducement to recruit college athletes. Id. 

at 430. The court ruled in favor of the NCAA finding that similar to the NCAA eligibility rules, 

the rules challenged were “explicitly non-commercial.” Id. at 433. The Court further reasoned 

that the rules challenged in Bassett, similar to the eligibility rules challenged here were “anti-

commercial[.]” Id. (emphasis in original).  The Court reasoned that violation of rules similar to 

the eligibility bylaws, violate the spirit of college sports. Id. As the rules challenged in Bassett 

were non-commercial, the Court held the challenged rules could not be evaluated under the 

Sherman Act. Id. Here the NCAA Amateur Eligibility bylaw challenged is explicitly anti-

commercial. Cf. Id. As present in Bassett the challenged NCAA bylaw has been promulgated for 

the protection of college sports. Cf. Id. at 434. Similar to the challenged by law in Bassett, 

NCAA bylaw 12.5.2.1. protects college sports from outside commercial influence. Cf. Id. 

Therefore the NCAA amateur eligibility bylaws cannot be attacked under the Sherman because 

they are non-commercial. See id. 

2. The NCAA amateur eligibility laws cannot be attacked because they are  

presumed to be procompetitive. 
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  The NCAA Amateur Eligibility Bylaws are protected from attack under the Sherman Act 

because they are assumed to be procompetitive. Bd. of Regents, 468 U.S. at 120.  The NCAA 

needs “ample latitude” to preserve the tradition of college sports through its rules. Bd. of 

Regents, 468 U.S. at 120. The Supreme Court has thus recognized that a certain amount of 

cooperation is required for the NCAA to meet its goals of protecting college sports and 

maintaining the integrity of college sports. See id. at 120. Furthering that reasoning, the Supreme 

has concluded that “[i]t is reasonable to assume that most of the regulatory controls of the NCAA 

are justifiable means of fostering competition among amateur athletic teams and therefore 

procompetitive[.]” The Court in Agnew v. NCAA adopted the reasoning of the Supreme Court 

finding that NCAA bylaws that “fit into the same mold” as eligibility rules are presumed 

procompetitive. 83 F.3d 328, 339 (7th Cir. 2012). Courts have gone further to recognize that 

some restrictions are so crucial to a product that the restraint is essential. Deppe v. NCAA, 893 

F.3d 498, 502 (7th Cir. 2018). The initial test before beginning to attempt to apply the Sherman 

Act to attack the NCAA bylaws is determine if the bylaws are similar to those which the 

Supreme Court gave procompetitive presumption. Agnew, 83 F.3d  at 341. 

The Court in Deppe v NCAA, a 2018 case, reaffirmed the reasoning of Bd. Of Regents 

and Agnew.893 F.3d at 502. In Deppe, the Plaintiff challenged an NCAA eligibility rule that 

prevented the Plaintiff from playing within one year after their transfer. Id. at 500. The Court 

reasoned that the rule for analyzing NCAA eligibility laws is that “an NCAA bylaw is 

presumptively procompetitive when it is clearly meant to help maintain the revered tradition of 

amateurism in college sports or the preservation of the student-athlete in higher education.” Id. at 

501. The Court found that the challenged bylaw in Deppe was an eligibility rule and thus found 

that any further analysis was not necessary because the bylaw is presumptively procompetitive. 
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Id. at 503-504. Similar to Deppe, the Court need not apply any further reasoning to Mr. Snow’s 

Sherman. Cf. Id. at 504. As the NCAA bylaw preventing the remuneration of athletes is done to 

preserve the integrity of college sports, it fits within “the mold” of a bylaw attempting to protect 

the integrity of the sport. Cf. Id at 501. Therefore, the NCAA Amateur Eligibility bylaws are 

excluded from attack under the Sherman Act because they are assumed procompetitive. See id at 

504. 

II.    Appellants state law claims brought against the NFL are preempted by the Labor  
Management Act 
A.  Section 301 Preempts State Law Claims Requiring CBA Interpretation    
 
Section 301 of the Labor Management Relations Act was created to oversee “[s]uits for 

violation of contracts between an employer and a labor organization.” 29 U.S.C. § 185(a). 

Congress’s intent in enacting this provision was to ensure that there was a uniform recognition 

and interpretation of collective bargaining agreements under federal law. The Supreme Court 

arrived at the determination in Textile Workers v. Lincoln Mills, 353 U.S. 448, 456 (1957), that 

congress had intended for a uniform interpretation under federal law to be created by the federal 

courts stating, “which the courts must fashion from the policy of our national labor laws.” 

Arriving at the determination that section 301 authorizes the federal court system to enforce 

collective bargaining agreements. See id.  The Supreme Court articulated the policy rationale of 

Section 301 stating, “[T]he possibility that individual contract terms might have different 

meanings under state and federal law would inevitably exert a disruptive influence upon both the 

negotiation and administration of collective agreements.” Local 174, Teamsters v. Lucas Flour 

Co., 369 U.S. 95, 103 (1962). 

Section 301 preempts state-law claims that are “inextricably intertwined with terms in a 

labor contract.” Allis-Chalmers Corp. v. Lueck, 471 U.S. 202, 210 (1985).  In tort claims “any 
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attempt to assess liability inevitably will involve contract interpretation,” resulting in 

Preemption. Id. The Supreme Court stated that “If the policies that animate § 301 are to be given 

their proper range, however, the pre-emptive effect of § 301 must extend beyond suits alleging 

contract violations  Id., at 210. Here the Supreme Court highlighted the importance of the, 

“system of industrial self-government.” Id. at 219.  

The Ruling from Allis-Chalmers Corp.was built upon in International Brotherhood of 

Electrical Workers v. Hechler, where the Supreme Court held that a tort claim was preempted 

because the duty of care rose from the CBA.Int’l Bhd. of Elec. Workers v. Hechler, 481 U.S. 

851, 862 (1987). Therefore resolving the claim would require a court to look towards the CBA to 

see the scope the duty resulting in the preemption of the claim.  

Three years later in United Steelworkers v. Rawson, the Supreme Court stated held that a 

state law tort action was preempted because the duty came from the CBA rather than common 

law. United Steelworkers v. Rawson, 495 U.S. 362, 369 (1990).   

Further when determining if a claim is preempted the analysis should be based upon the 

“nature of the plaintiff’s claim”. Cramer v. Consol. Freightways, Inc., 255 F.3d 683, 691 (9th 

Cir. 2001). Further the 9th Circuit has stated that , “If the plaintiff's claim cannot be resolved 

without interpreting the applicable CBA” then “it is preempted”. Id. at 691. The Supreme Court 

has stated that when a claim’s element would require that a court utilize the CBA to interpret a 

term then preemption would apply. Lingle v. Norge Div. of Magic Chef, Inc., 486 U.S. 399, 407 

(1988). 

 Section 301 has been, “ broadly construed to cover most state-law actions that require 

interpretation of labor agreements”. Aguilera v. Pirelli Armstrong Tire Corp., 223 F.3d 1010, 

1016 (9th Cir. 2000); see Allis-Chalmers, 471 U.S. at 220 (“W]hen resolution of a state-law 
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claim is substantially dependent upon analysis of the terms of an agreement made between the 

parties in a labor contract, that claim must either be treated as a S 301 claim, or dismissed as 

preempted by federal labor-contract law."). Further Section 301 also extends to fraud claims that 

are related to terms within the labor agreement. See Bale v. General Telephone Co., 795 F.2d 

775, 779-80 (9th Cir. 1986). This leaves a two prong analysis for seeing if a state law claim is 

preempted by Section 301. 1.) If the claim arose from the collective bargaining agreement ,or 2.) 

the claim is “inextricably intertwined with terms of a labor contract”. Allis-Chalmers Corp., at 

210.  

B.  Appellants Negligence Claims Require NFL CBA Interpretation 

 To state a claim for negligence a plaintiff must establish four elements: (1) Duty, (2) 

breach of duty, (3) proximate cause, and (4) damages. Corales v. Bennett, 567 F.3d 554, 572 (9th 

Cir. 2009).  In Stringer, a Ohio Federal Court held that a wrongful death claim was preempted 

because the duty of care owed must be looked through the lens of the CBA first to see what 

duties the CBA imposed on the teams.  Stringer v. Nat’l Football League, 474 F. Supp. 2d 894, 

910 (S.D. Ohio 2007). In Duerson, the claim brought against the NFL was preempted as 

interpreting the CBA was essential to determine the standard of care. Duerson, 2012 WL 

1658353, at *4. Similarly in Maxwell, the court held that provisions of the CBA must be taken 

into account when determining the duty of care owed to the players. Maxwell v. Nat’l Football 

League, No. 11–CV–08394 (C.D. Cal. Dec. 8, 2011).  

The Fourteenth Circuit court correctly held that the Appellants negligent hiring claims, 

negligent misrepresentation claims, and negligence per se claims were preempted by Section 301 

because, “It is impossible to determine the scope of the NFL’s duties in relation to 
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misrepresentation of medical risks, and whether the NFL breached those duties, without 

reference to the CBA”. R at 25 

 The Appellants claims of negligent hiring are based on their assertion that the NFL had a 

duty to  “hire and retain educationally well-qualified, medically competent, professionally 

objective and specifically-trained professionals not subject to any conflicts” (Second Amd. 

Compl. ¶ 388). However as the Circuit court acknowledged this duty was covered in the CBA by 

the ensuring  that each club had certified trainers as well as certified orthopedic surgeons. The 

preemption of negligence claims occur when an interpretation of the CBA is required determine 

if a “an implied duty of care” applies. Hechler, 481 U.S. at 862.  

Appellants claims should be preempted as, interpretations of the CBA would be required 

at various points in determining if the NFL has a duty of care resulting in the preemption of those 

claims. As the Circuit court determined “there is simply no case law that has imposed upon a 

sports league a common law duty to police the health-and-safety treatment of players by the 

clubs,” R at 8.  

 The NFL could only be negligent for the supervision of medical professionals hired by 

teams, through a voluntary duty assumed by the NFL. This duty would be one that arises from 

the NFL’s CBA, therefore requiring a court to interpret key provisions of that CBA in 

understanding that duty. Therefore as the Circuit Court correctly stated this would require, “this 

Court would need to interpret what the NFL has already required in the various CBA provisions 

outlined above.” R at 9.    

 Additionally “it would be essential to take into account the affirmative steps the NFL has 

taken to protect the health and safety of the players” R at 9. The Circuit court recognized that 

“[t]he NFL addressed the problem of adequate medical care for players in at least one important 
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and effective way”, “through a bargaining process that imposed uniform duties on all clubs” R at 

20. Therefore as the circuit court stated it “[w]hether the NFL was negligent cannot be fairly 

determined without ascertaining the full scope of player benefits contained in these clauses”, 

which would require interpreting the CBA. R at 9.  

The Appellants have claimed that the NFL duty to protect its members and disclose to 

them risks of medication. R at 9. However as the Circuit court has stated, “It is impossible to 

determine the scope of the NFL’s duties in relation to misrepresentation of medical risks, and 

whether the NFL breached those duties, without reference to the CBA”. R at 10. CBA provisions 

required that if a “condition could be significantly aggravated by continued performance, the 

physician will advise the player of such fact in writing before the player is again allowed to 

perform on-field activity.” R at 9. Additional the CBA provisions instructed that “prognosis of 

the player’s recovery time should be as precise as possible”. R at 9. As the Circuit court 

discovered there CBA provisions that would need to be consulted which “provide for a player’s 

right to a second medical opinion, access to medical records, access to medical facilities”. R at 9.  

 As the Circuit Court has repeatedly stated in order to address the duties that the NFL has 

imposed upon its 32 clubs, interpreting the CBA is a necessity. There are multiple provisions in 

the NFL’s CBA dealing with player safety, and the duties that are imposed upon the teams to 

provide medical care to players. Appellants negligence claims should be preempted under 

Section 301 as they are substantially dependent on the interpretation of the CBA.  

 
CONCLUSION 

For all of the foregoing reasons, Respondent requests this Court affirm the Circuit Court 

Decision, and enter judgment in favor of Respondent. 

 


